IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
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Mr. A.V. Bandiwadekar, Advocate for Applicant.
Mrs. K.S. Gaikwad, Presenting Officer for Respondents.
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JUDGMENT

1. In this second round of litigation, the Applicants have challenged
the two orders dated 24.01.2019 passed by Respondent No.l intimating
to the Applicants that the benefit of Time Bound Promotion [TBP] given to
them earlier pursuant to the order passed by this Tribunal in
0.A.N0.1195/2013 was wrongly granted and also challenged the order
dated 30.03.2021 of Respondent No.2 Government (passed during the
pendency of O.A) whereby the benefits of TBP granted to them were
actually cancelled. The Applicants also prayed for declaration of
entitlement to TBP by condoning the break in temporary service period
invoking jurisdiction of this Tribunal under Section 19 of the

Administrative Tribunals Act, 1985.

2. Shortly stated facts giving rise to this application are as under :-

Initially, the Applicants were appointed as Scientific Assistant
(Class-III) post in between 1988 to 1990 purely on temporary basis for 30
days and thereafter, they were continued in service with same break on
the same post. In the year 1999, the Government by G.R. dated
08.03.1999 had taken policy decision to regularize the temporary
appointees who were appointed through Selection Board/Employment
Exchange Office and 3761 employees were regularized, subject to
fulfillment of conditions/criteria mentioned therein. Pursuant to it in
G.R. dated 08.03.1999, Applicants services were regularized by issuing
order dated 07.01.2000 stating that their seniority will be considered
w.e.f. 01.03.1999.

3. Later, the Applicants have filed O.A.No.1195/2013 before this
Tribunal for grant of benefit of TBP by counting their initial temporary
service. The said O.A. was decided by this Tribunal along with
0.A.No.732/2011 and other connected batch of O.As by Judgment dated
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08.06.2016 with direction to the Respondents to reconsider the case of
all Applicants who were parties to that bunch of O.As for grant of TBP
benefit by counting their service from the date of their initial
appointment and to extend the benefit of Judgment delivered by Hon’ble
High Court in Writ Petition No.9051/2013 [State of Maharashtra Vs.
Smt. Meena Kuwalekar] decided on 20.04.2016 (hereinafter referred
to as ‘Meena Kuwalekar’s case’). The Tribunal while deciding
0.A.No0.1195/2013 with connected O.A. has mainly relied upon the
decision of Hon’ble High Court in Meena Kuwalekar’s case and issued
direction to consider the Applicant’s case for grant of benefit of TBP and
passed appropriate orders. In Para No.24, the Tribunal issued directions

which are as under :-

“24. The Respondents in this fasciculus of OAs are directed to reconsider
the case of all the Applicants herein in the matter of grant of Time Bound
Promotion / Assured Career Progression Scheme by counting the services
of the Applicants from the date of their initial appointments in whichever
capacity and take the steps consequent thereupon so as to extend the
benefit of this judgment based on Meena Kuwalekar’s case. The
authorities shall bear in mind the principles laid down in Meena
Kuwalekar’s case and also in this OA. Compliance be made within eight
weeks from today. A copy hereof be forwarded to the Chief Secretary,
Government of Maharashtra with a request to comply with the directions in
Paragraph 22 of this Judgment. These Original Applications stand
allowed to this extent with no order as to costs.”

4. Pursuant to the decision rendered by this Tribunal in
0.A.No0.1195/2013 dated 08.06.2016, the Respondents granted the
benefit of TBP to the Applicants by counting their service from the date of
their initial temporary appointment and accordingly, pay fixation was
done by order dated 31.12.2016 and 13.01.2017 (Page No.143 and 146
of Paper Book).

S. In the meantime, Respondent No.l1 forwarded proposal dated
20.04.2018 for condonation of break in temporary service of the

Applicants and sought orders from Government.
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6. However, later, while one Smt. Ketki Kulkarni has filed
representation before the Respondents claiming the same benefits, the
said matter was placed before the DPC. The DPC took a view that Smt.
Kulkarni is not entitled to the said benefit since the benefit granted to
the Applicant on the basis of decision in Meena Kuwalekar’s case itself
was wrong. The DPC observed that Applicants do not fulfill the criteria
for grant of benefit of TBP by calculating her service from the date of
initial temporary appointment and rejected the claim of Smt. Kulkarni.
While doing so, the DPC proposed to withdraw the benefit already
granted to these Applicants stating that it was wrongly granted. The
Respondent No.1 issued Show Cause Notice dated 27.12.2018 to the
Applicant which was replied by them on 03.01.2019.

7. It is on the above background, the Respondent No.1 — Incharge
Director, Forensic Science Laboratory issued orders dated 24.01.2019
thereby withdrawing the benefit of TBP granted to the Applicants and
referred the matter to the Government about decision of recovery in view
of Judgment of Hon’ble Supreme Court in AIR 2015 SC 696 (State of
Punjab and others Vs. Rafiq Masih (White Washer).

8. During the pendency of O.A, the Respondent No.2 — Government
by order dated 30.03.2021 rejected the proposal dated 20.04.2018
forwarded by Respondent No.1 for condonation of break in service of the
Applicant in view of order passed by Respondent No.1 dated 24.01.2019
withdrawing the benefit of TBP. The Applicants, therefore, amended the
O.A. and challenged the order dated 30.03.2021 (Page No.157-A).

9. Shri A.V. Bandiwadekar, learned Advocate for the Applicant
vehemently urged that the Applicants’ case is squarely covered by the
Judgment of Hon’ble High Court in Meena Kuwalekar’s case and in
view of directions given by this Tribunal in earlier litigation i.e.
0.A.No0.1195/2013, the Respondent No.l rightly granted the benefit of
TBP to the Applicant by counting their initial temporary period of service.
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According to him, impliedly it amounts to condone the break in service.
He, therefore, submits that once decision of grant of TBP is taken and
implemented by fixation of pay, later Respondent No.1 ought not to have
withdrawn the said benefit. According to him, withdrawing of TBP by
Respondent No.1 amounts to review, and therefore, the impugned orders
passed by Respondent No.1 withdrawing the benefit of TBP are

unsustainable in law.

10. Per contra, Mrs. K.S. Gaikwad, learned Presenting Officer sought
to justify the impugned orders inter-alia contending that though initially,
the benefit of TBP was granted to the Applicants, later it was noticed that
the same was granted wrongly since there was huge break during the
temporary period of appointment of the Applicants and they did not fulfill
the parameters laid down by Hon’ble High Court in Meena Kuwalekar’s
case. She has further pointed out that before withdrawing of benefit,
notices were issued to the Applicants and thereafter only, the impugned
action was taken. Thus, according to her, wrong decision was corrected
after giving an opportunity of hearing. She further emphasized that
admittedly, the Applicants were appointed temporarily from time to time
with breaks, and therefore, their initial temporary service till date of
regularization cannot be treated as regular service, so as to entitle them

for the benefits of TBP scheme.

11. In view of submissions advanced at the Bar, the question falls for
consideration is whether the Applicants were entitle for counting their

initial temporary period of service with breaks therein.

12. At the very outset, it needs to be stated that in so far as first round
of litigation i.e. O.A.No.1195.2013 filed by the Applicants is concerned,
there was no adjudication of the claim made by the Applicant on merit by
the Tribunal. That O.A. was decided along with batch of O.As by
Judgment dated 08.06.2016 thereby directions only were given to

consider the case of Applicants for grant of TBP benefits/Assured Career
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Progression Scheme (ACPS) by counting their service from the date of
their initial appointment in the light of Judgment of Hon’ble High Court
in Meena Kuwalekar’s case. The Tribunal further directed for
compliance within 8 weeks. Suffice to say, there was no such
adjudication on merit by the Tribunal about the entitlement of the
Applicants to the benefit of TBP/ACPS as well as about the condonation
of break in initial period of temporary appointment. All that, the matter

was disposed of with direction.

13. As regards decision of Hon’ble High Court in Meena Kuwalekar’s
case decided with bunch of Writ Petitions dated 20.04.2016, the Hon’ble
High Court examined the issue of entitlement of the employees, who were
initially appointed temporarily for counting period of temporary
appointment for grant of benefit of TBP Scheme. On examination of
factual aspects, in Para Nos. 18 and 19, the Hon’ble High Court held as

under :-

“18. The record in the present cases very clearly establishes the
following:-

(A) That the appointments of the respondent - employees were neither
illegal nor can the same be said to have been made through the back door;

(B) The appointments, though styled as 'temporary' were made to
permanent, clear, substantive and sanctioned vacancies;

(C) The names of the respondent - employees were sponsored by respective
employment exchanges or other authorised agencies;

(D) The selection process was fair, transparent and above board;

(E) The respondent - employees fulfilled the qualifications prescribed in the
recruitment rules as applicable;

(F) From the date of initial appointments, the respondent - employees
were placed in the regular pay scale applicable to the posts to which they
came to be appointed;

(G) The services of the respondent - employees, from the date of their initial
appointments, has been taken into consideration for various service
benefits, including increments, leave, transfer, opening of GPF account,
opening of service book, pension etc. (H) The services of the respondent -
employees, from the date of their initial appointments, however, do not
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appear to have been taken into consideration for purposes of seniority or
functional promotion;

(I) It is not even the case of the State Government that the appointments of
the respondent - employees were on daily wage basis or on work charged
basis;

19. Despite the aforesaid features, the only reason for styling the
appointments of the respondent - employees as 'temporary' is that the
posts to which the appointments came to be made were under the purview
of the Maharashtra Public Service Commission (MPSC) and the State
Government, for reasons suggested in the GR dated 1 December 1994,
was constrained to make such appointments without the involvement of
the MPSC. It is not even the case of the State Government that the
respondent - employees were in any manner responsible for the non
involvement of the MPSC in their selection. Suffice to note that the GR
dated 1 December 1994 by which the services of such employees were
directed to be treated as regularised inter alia makes reference to the
discriminatory situation brought about by the State Government itself, in
the matter of denial or delay in the regularisation process. The main issue
raised in this batch of petitions is therefore, required to be examined in the
light of such factual background.”

14. The Hon’ble High Court then proceeded to examine the aim and
object of the Scheme for TBP introduced by G.R. dated 08.06.1995 as
well as G.R. dated 20.07.2001 whereby earlier TBP Scheme was
substituted by ACPS. In that matter, the employees were temporarily
appointed after following some selection process, and thereafter, their
services were regularized by G.R. dated 01.12.1994. The Hon’ble High
Court having found that the appointments of the employees were done by
following some selection process on substantive vacant post and they
have already availed all services benefits including increments, leave,
transfer, opening of GPF Account, opening of Service Book, pension, etc.
held that the initial period of service under the nomenclature of
temporary service was required to be treated as regular service for the

benefit of TBP.

15. In view of above, the crux of the matter is whether present
Applicants fulfill factual parameters discussed by Hon’ble High Court in
Para No.18 of Judgment reproduced above, so as to count their initial
temporary service for the benefit of TBP Scheme. Here most important

and distinguishing aspect is that in the present case, admittedly,
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Applicants were appointed initially for 30 days/60 days and after certain

breaks, they were again issued temporary appointment orders. As such,

pertinently, it was not continuous appointment.

On the contrary, there

were breaks in their services. It is for this reason, the Applicants in this

O.A. have prayed for declaration of condonation of break in service,

which was not the issue in Meena Kuwalekar’s case.

16.

temporary appointment till regularization of their services.

Following Chart illustrates the break in service in between 1st

Sr.No. | Names of | Post Date of | Date of | Broken Total
Employees appointment | Regularization | period in | broken
through service service
Employment (days)
Exchange
1) Shri N.W. | Senior 23.05.1990 | 10.01.2000 23.05.1990 | 195
Dandekar Labpratory t0 8.3.99
Assistant
2) Shri S.C. | Scientific 13.03.1990 | 13.04.2000 13.03.1990 | 209
Barbhai Assistant t0 8.3.99
3) Smt. B.P. | Senior 08.02.1990 | 10.01.2000 9.02.1990 | 205
Virnodkar Labpratory to 8.3.99
Assistant
4) Shri S.B. | Scientific 13.03.1990 | 13.04.2000 13.03.1990 | 196
Bhavsar Assistant to 8.3.99
5) Shri D.V. | Senior 18.01.1990 | 10.01.2000 18.01.1990 | 205
Mistry Labpratory t0 8.3.99
Assistant
o) Shri R.M. | Senior 11.04.1988 10.01.1990 11.04.1988 | 227
Rajput Lab_oratory t0 8.3.99
Assistant
7) Smt. J.N. | Senior 13.03.1990 | 10.01.2000 13.03.1990 | 196
Mujawar Labpratory t0 8.3.99
Assistant
8) Shri N.R. | Senior 11.04.1988 10.01.1990 11.04.1988 | 227
Waked Labpratory t0 8.3.99
Assistant
9) Shri A.A. | Scientific 13.03.1990 | 10.01.2000 13.03.1990 | 209
Dangare Assistant t0 8.3.99
17. Now let us see the G.R. dated 08.03.1999 whereby Applicants’

services were regularized as one time measure, which is as under :-
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“2. et gz A FasHss, gt Fas Afen a Aarise Fricd = fafga Jan swrcdt
HETHA A RIBRA giZHa Avaadt 3ie Rifda w3at, Aadzn uRkfdne 3r A g deteen kfaa
FslierRe fasionen g FEsoEEl 3089 dHa-A W SAetel Afgdl delid 83,
AT 30T 1A A0 DA 30 b, AL BHA-A(AT AT ‘T doselt A FgUE’° Hlelied 3T
3teftetea ferafda swroend e :-

(31) dfta waa-aE Aa gde FrwmE g doet st Eat a @Rl 3 AB
Frgstan aeh gut detet 3R,

(@) festie 9 T, 9%%% Asht U auizll Il AAl el AW d HEHE 51 BATE
“‘giotet’” 3Rl

(ep) UR U A,

(3) Fafrdiern waEn 3mem g sut FRiaR 3w, W Aenia awmia/Feai aes
HITT 3t AW,

(3) BHA-ATH AqEGA TG 3= FoitRa st Ratsurs erena 2,

(3) 3wena seulia fgda GrRE BecE FRiistER!/BRUAE JuRId AR A,

Whereas, at the same time, it would be also apposite to see the

conditions of appointment order of the Applicants whereby their services

were regularized as one time measure, which is at Page No.37 of P.B.

19.

“oUAA 3TCQN HAB THEATA 09]%/H.86. R /-8 [aties & {RT I]R IFAR el AR
TRNDIQNEA] AGRAD Al UGTAR Bl H0N-A HHA-AR dAfthed debIghell Ul S0-AR d §d
a3 usaAet @R Eetd dda de awten uRfdsnefle wienad (SFvm wRvEEn
fRaimuRs) FencnReE gut BveEn iR et 90 STEat 000 URIE AAU® HIAA Ad
YA ARAGRID AF(eTb TGB!, AFRIL, A, HIAp A UERAMUA %A Ad 308, GAA
uRfaznelia wic@s aeia g gren uRfasneda SHeasdien HAER St 6.

9) . Fa. #ABN

R) . 2.F, sufaa

3) FHAR ALY [aRaE®m:
) sit. fJan. ez

) R A3 =

gAAl TEcl MRl ARG dalieled SRAPIRNes!, APhR/qot/3RoEe At foesit
FHRA AT, AL IR JHA AAUD THRUAA A 3. JFa JALABAGAR A fafza dateen
ER @ Fdt strwn et s wiizs.

T Tl HAA-A VAl ADAl AT GO0 A UAH {01 BHID
TARE-90%%/9.56.6/]%/9R Taies ¢ A 9]%R IFAR ¢ AR 9RRR URIA ERUAA A 3.
AR =isu RBeties ¢/3/9%%% A R/9/2000 T Bicdelid AAATA 2RIA M AqFS AdT A

At eteita swrvnd Ad 3uga.”

It is thus explicit that Applicants’ services amongst others were

regularized as one time measure in pursuance of G.R. dated 08.03.1999.
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Here pertinent to note that as per G.R. dated 08.03.1999, one of the
important condition for regularization was that the employee must have
completed one year continuous service on 01.04.1999. However, it is
manifest from appointment order reproduced above that Applicants did
not fulfill the said condition but that condition was relaxed condoning
their break in service from 08.03.199 to 09.01.2000. As such, even if the
Applicant did not fulfill the condition No.(b) of G.R. dated 08.03.1999,

they were given benefit of said G.R. relaxing the said condition.

20. Apart, admittedly, they are not in continuous and regular service
from the date of initial appointment, as admittedly they were appointed
in piecemeal for a period of 3/4 months by giving short breaks. This
break in that period of temporary service is tabulated in Para No.15.
Suffice to say, the Applicants were not in continuous and regular service
and it was marred with various intervals, breaks and even they were not
in continuous and regular service for one year on 01.04.1999 as per
condition set out in Clause (b) of G.R. dated 08.03.1999. It is for this
reason, the Applicants in this O.A. have also claimed relief of declaration
of condonation of break in service. These two aspects will have to be
borne in mind while considering their claim on the parameters observed
by Hon’ble High Court in Meena Kuwalekar’ case. At this juncture, it
would be significant to note that in G.R. dated 08.03.1999, in Clause (e),
it was clearly stipulated that the Applicant would not be entitled to any
benefit of earlier fortuitous/temporary period of service, which now they

are claiming in this O.A.

21. Now, let us see the minutes of D.P.C. which are as under:-

“IRAT e TG ERE ddl, 3R HHA-AlD degRal Aal faara a4
Aaicela sneataa st st ideid e FAsR HawEn Afaewt 6.9089/2093 @
SR (St AN HaBER T TR) AL fole aAEFAR AR dRgat @ e
AURAY HAN Fld. TR s et 86.99%8 /2093 wewult sft. Fan. iz a
TR HAA-TE WA WEBE H.(B)FAR  aARRN At e Tgworen
Reimuga BicEg udietd/Aaidold sneartid Jotdt Astera elet FASR 33
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foitha wvaa s 3uga. araa, 3udl siH et HaBwR d TR ASG AZRIE,
AR Hes AT 36.80 89/2093 e ctent RGAFAR . Fr.at. sEam asR ¢
wHA-AlN 3 aRA NA B.F, FAGHU s A1 %6.266/209¢ A AR
Ffza Aada 1w Tgoen Raieurea Aaidta steafa e Asean aust
IR Fld AR AEEad SRR/ Frsp et AR wreeren et
@t AfRA ool Sacn sng. ada o ft, AeE vuwa e, .
TASRE!-90%%/ U.6.&/]R/AR, [&.0¢.03.9%%% Aelic1 Gt .2 AL
BHeAEA TRRE gEA Aa FasHzs /g Fas At/ Aarise sEie
Tt Briwade st Frymen waa-aid Jar ‘Taded! O I3 F9E 3
a et .(F) @ (F)A(R Yol S aRaengl et wvaa sueten 3rteEs 4.
gl @ 3R AN St .3, FHetepolt At efd AA=N PRyt BRI BoeE
RIS} /BRURAE 30 9] 3 AE. cASoTet siie .3, HEDU [5G AFRIE,
A BT 6.R66/209¢ B GEA BIUAE @D BRAIE! BRAG
Cause of Action FACAE® AaR TXGRAM/FTHY AR AR HOAE
el wEieEd A R aacien s1g. FeR aRgiRId/ Fepy e AR
BDeAkiaR AR faa et /enet it ura steaEiar it . gigsr a saz ¢
HAA-AT AT BLINH.RILR, &, 39.92.209¢ T YfgU=H HL.3NH.
3R, . 93.09.2090 3= A HiEg Uelestdl/Adidoid neaAd Hotelt

STl FH Bge B0l ANADBIGER AR G, 3R AR Tt e 3ng.
SOt A A THRA 31 BHA-AT AN FFT 3120 TBR AR BT
B S 3R A e HaABH A 3R (455 ABRIE, A Fgs Afeh1 6.
R089/2093 FeA Roic Al I AR AR SEoTE S RAGAR
ferifia Baicn e i, fa fastor wais-aw==n- 2092 /9.8, §R/2093/
Aa-3, &.00.90.209¢ Al ARGE AR AFaa A it HRIAE HW @A
3T AlAS s Aiset.”

22. Thus DPC in its meeting dated 14.08.2018 noted all these aspects
of break in service, non-fulfillment of conditions set out in G.R. dated
08.03.1999 as well as non-fulfillment of factual parameters mentioned in
Clause (9) of Para No.18 of Judgment in Meena Kuwalekar’s case and
came to the conclusion that Applicants were not entitled to the benefit of
TBP and decided to withdraw the same. Accordingly, after giving Show

Cause Notice, it came to be withdrawn.
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23. In so far as Scheme of TBP and its aim and object is concerned,
the State Government initially introduced TBPS by G.R. dated
08.06.1995 which was effective from 22.09.1994 and the said TBPS was
substituted by Assured Career Progression Scheme (ACPS) vide G.R.
dated 20.07.2001. In both the G.Rs, one of the condition for eligibility
was to have regular service of 12 years on concerned post.
The said scheme was introduced to give monetary benefits of non-
functional promotion to relieve employees from frustration on account of
stagnation. The scheme does not involve actual functional promotion,
but it is known as Non-functional promotion giving benefit of higher
promotional post pay scale. As such, there is no denying that one of the
condition was to have 12 years’ continuous service. Whereas in the
present case, admittedly, there was huge break and interruption in the
service of Applicants even before their regularization. Furthermore, it
was a policy decision taken by the Government by G.R. dated 08.03.1999
to regularize the service of such employees as one time measure and as
per specific stipulation in G.R. dated 08.03.1999, they were not entitled

to the benefit of earlier fortuitous/temporary service period.

24. Whereas, the decision in Meena Kuwalekar’s case has arisen
from totally different factual background. In that case, it was a case of
temporary appointment on the clerical posts which were within the
purview of MPSC. From 1986 to 1990, there was ban upon direct
recruitment. Therefore, the State Government in consultation with
MPSC took decision to regularize the services of the employees who were
appointed upto 17.06.1983. In that matter, it was noticed that they
fulfilled the criteria discussed in Clause Nos.(a) to (i) as mentioned in

Para No.18 of the Judgment.

25. Whereas, in the present case, admittedly, Applicants do not fulfill
the criteria Clause (g) of Para No.18 of Judgment of Hon’ble High Court.
In the present case, admittedly, Applicants are not given increments,

leave, GPF facility, opening of service book, etc. which was complied with
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by the employees in Meena Kuwalekar’s case. This is also one of the
material distinction in the present case. In Meena Kuwalekar’s case,
there was no such interruption or break during the period of temporary
appointment and on the contrary, they were found in regular
appointment and had availed all service benefits including increments,
leave, transfer, opening of GPF Account, service book, pension, etc.
Furthermore, there was no such stipulation in G.R. dated 01.12.1994
whereby the services of those employees in Meena Kuwalekar’s case
were regularized about non-benefit of previous fortuitous service, which
is specifically one of the condition in G.R. dated 08.03.1999 in the

present case.

26. As such, on examining the factual aspects, the Applicants do not
fulfill the criteria observed by Hon’ble High Court in Para No.18(g) of the
Judgment. Secondly, even if the Applicants were not strictly fulfilling the
condition No.(b) of having one year continuous service on 01.04.1999, it
was condoned. Thirdly, admittedly, there were interruption and break in
service in the spell of temporary appointment (prior to regularization) as
set out in Chart in Para No.15 of the Judgment. Fourthly, there was
specific stipulation in Clause (e) of G.R. dated 08.03.1999 that the
employees will not be entitled for any Dbenefit of their
fortuitous/temporary period of service and fifthly, by decision dated
08.03.1999, the services of those 3761 employees were regularized as
one time measure which was not there in G.R. dated 01.12.1994

whereby employees in Meena Kuwalekar’s case were regularized.

27. Shri Bandiwadekar, learned Advocate for the Applicant sought to
contend that Respondent — Government had adopted pick and choose
policy and in some cases, the Government has condoned the break.
Advertising to this aspect, he sought to contend that denial of relief
claimed by the Applicant would be discrimination. He further pointed
out that in proposal dated 20.04.2018 forwarded by Department, the

recommendation was made to condone the break in service. True, the
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perusal of proposal dated 20.04.2018 tendered by the learned Presenting
Officer during the course of hearing reveals that such recommendations
were also made. However, the fact remains that the powers vests with
the Government and ultimately, the Government by impugned order
dated 30.03.2021 rejected the same. True as noticed from the note (Page
No.206 of P.B.) in 2005, note was prepared by the department seeking
opinion of GAD in the matter of condonation of break but fact remains
that no such decision was ultimately taken on that note by the
Government. Indeed, by order dated 30.03.2021 which is impugned in
the present O.A, the Government has specifically rejected the request of
condonation of break in service. Letter dated 23.04.2007 (Page No.262 of
P.B.) referred by the learned Advocate for the Applicant pertains to the
condonation of break in service of a Government servant in regular
service and not about break in service during temporary period service
before regularization. Therefore, the submission advanced by the
learned Advocate for the Applicant on the ground of discrimination holds

no water.

28. The totality of aforesaid discussion leads me to sum-up that
Applicants were not entitled to the benefit of TBP, but it was wrongly
granted and subsequently after giving Show Cause Notice, it has been
rightly withdrawn by the impugned order. The challenge to the
impugned order thus holds no water. I see no such legal infirmity

therein. The O.A, therefore, deserves to be dismissed.

29. However, in so far as payment, if any made consequent to the
grant of benefits of Time Bound Promotion Scheme (TBPS) is concerned,
it should not be recovered from the Applicants since it would be
impermissible to recover such amount from Group ‘C’ employee, in view
of decision of Hon’ble Supreme Court in Civil Appeal No.11527/2014
(State of Punjab and others Vs. Rafiq Masih (White Washer), decided
on 18th December, 2014. There was no fraud or misrepresentation

attributable to the Applicants and Department mistakenly granted
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monetary benefits. Therefore recovery would be iniquitous and harsh.

Hence, the order.

(A)

(B)

Mumbai

ORDER

The Original Application O.A. stands dismissed with no order
as to costs.

However, in so far as monetary benefit already paid to the
Applicants are concerned, the said amount should not be
recovered from them.

Sd/-
(A.P. KURHEKAR)
Member-J

Date : 17.12.2021
Dictation taken by :
S.K. Wamanse.
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